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“Part of the [Garner erhams ht1gat1on] settlement 1ncluded a new lease for Mary

Catherine Marks and Defendant Josephine Luthet....The amounts to be received
under the new lease agreement were speculative and not conductive to a .
- percentage calculation, as per the written contingency fee contract. Therefore,on =

- March 30, 1998, Mary Catherine Marks and Defendant J osephine Luther agreed

. that the best way to calculate the amount due under the contingency fee contract -

- was to forward the amount equal to the contingency fee percentage when the new

' speculatwe amounts were actually rece1ved »1

I INTRODUCTION

The Appellee, Schrader Byrd & Compamon PLL.C. [SB&C] files i 1ts brief in an appeal from :
an Order entered by the Honorable Martrn J. Gaughan I udge of the Circuit Court of Oth County

1) udge Gaughan] awardmg SB&C summary ]udgment onits clalm to enforce a w11tter1 contlngency. _

fee c_ontract. SB &_C_behev_es that summary ]udgment was -proper fora number of reasons.

Flrst SB&C represented Mary Catherine Marks [Ms. Marks] and Appellant J osephlne Luther
[Ms Luther] in only one matter~—the Garner Williams 11t1gat10n Second, SB &C and Ms. Marks and
 Ms. Luther entered into only one attomey fee contract——the December 20, 1988, contmgency fee

| contract—and SB&C and Ms. Marks and Ms. Luther never modlﬁed the cont1ngéncy fee contract

Third, SB&C negot1ated the new Lease and side letter agrecment as part of the Gamer Wllhams - |
: lltlgatmn and settlement Fourth SB&C attempted to collect and did collect, thirty percent (30%) of |
1ncreased future Lease and 81de letter agreement amounts under the December 20 1988 contmgency '
fee contract only Fifth, SB&C 8 attorney fee under the December 20, 1988 contmgency fee contract .'

is reasonable and not “clearly excessive” and SB&C bore much risk in the Garner W1lhams lltlgatlon |

‘And sixth, SB&C explamed to Ms. Matks and Ms Lather the manner in which it would collect its th1rty,‘ .

Summiary Judgement Order at 2-3.
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percent (30%) of 1ncreased future Lease and srde letter agreement amounts under the December 20 -

1988 contlngency fee contract and they agreed

_ | IL srATEMENr o'rrFAcrs :- 7

| 'The Marks Appellants (the herrs of Ms Marks) forced SB&C to flle thrs 11t1gat1on because eveni
4 though SB&C spent approxunately 4,214. 80 lawyer hours and 971 90 paralegal hours on issues related |
to the- underlymg lrtrgatron and obtarned a very srzea‘ole settlement which produced very reasonable 5
average hourly rates of approxrmately $260 OO/hour for SB &C lawyers and $100 OO/hour for SB&CV
_' paralegals under the- subject contmgency fee contract the Marks Appellants now contend—after they

and/or therr mother compllcd wrth the contract for a] most frfteen years (five of whrch mcluded rnakmg:
. the fee payments they now drspute)—that the attorneys fees under the contract are clearly excesswe and -

that they are not obllgated to make future attorney fee payments '

On December 20 1988 and pursuant to.a v\rrrtten contmgency fee. contract. Bates stcrmped:' _
' docunrents 2-32 Ms Marks and Ms Luther retained SB&C to prosecute a claim agarnst thelr brothers :
and varrous coal mlnlng defendants (Laxare and Cannelton) for loss of income and other damages '
B sustarned asa result of the Wrongful mining of mmeral property srtuate in Boone County, West Vlrgrnla

) (heremafter“Garnererlrams lrtlgatlon”) Ms Marks Ms. Luther and thelr two. brothers each owned_ '

Unless otherwrse noted the Bates stamped documents referred to in this Brref are attached to one or 1 both
of the following pleadings fi led in the Crrcurt Court and rnade part. of the appellate record: :

(2) ! SCHRADER BYRD & COMPANION PL. L C.’S MOTION FOR SUMMARY JUDGN.[ENT AND
: MEMORANDUM IN SUPPORT and NOTICE OF HEAR]NG FILED UNDER SEAL and

® SCHRADER BYRD & COMPANION PL. L c’s REPLY TO DEFENDANTS’ MEMORANDUM IN
1 OPPOSITION TO SB&C’S MOTION. FOR SUMNIARY JUDGN[ENT FILED UNDER SEAL '

5



" an'undivided one-fourth 'il_iterest in the Boone County mineral property which they inherited from their o

father. The contingency fee contract provides that
 [iln the-event that a scttlement is effected after the institution of an action or actions, but prior to trial or
trials of said action or actions, then and in that event Client agrees to pay said attorneys 30% of the amount

collected by any such settlement in each such action,

Bates s_tathed document 2.

.. Laxare and Caﬁnél_to'r_i_ mined the Boohe_ Coﬁnty mincra_l property under a lease dat'e_d' July 1,
1968, but SB&C'suc_ce_ssful_ly argued that such lease was invalid as.to Ms_._Maﬂ;s and Ms. 'L'tithé:_.g

Théreaftef—énd almost ten years after Ms-. Marks and Ms. Luther retained SB&C to prbse_cuté the G_arriér'

 Williams litigation-the litigation settled on April 3, 1998 for $3.5 million" plis the execution of anew

 coal tﬁiﬁ_iiig lease and si'_de _lettey_zgreemént beneficial to Ms.'Marks.a}zJ Ms, Luther®, APPENDIX |

A. Pursuant to the written contingéncy' fee contract, SB&C received a $1,050,000. attorney .Vfé_e. G.e

thirty percent (30%) of $3.5 willion). 'Bates étamped documents :58-59_. S'B'&Clla‘lsor received a .

3

S The two defehdén’t_ bmt_hers (aﬁ_d théir families) of Ms. Marks and Ms. Luther are still bound by the 'léase'
" dated July 1, 1968. - S S S - o
The Appeliants state that SB&C, prior to settlement, attempted to persuade the defendants to accept a
settlement of $750,000.00, which, of course, would have resulted in a lower fee, Appellants® brief at 2-and 13. That is
“incorrect. Prior {o the final settlement, the settling defendants were adamant that they could only come up with $3 million.
- in cash in a lump sum, which was not sufficient to conclude the matter, The settling defendants then offered an gdditional -
$750,000.00 payable over ten years, but tied it to the amount of coal processed at the preparation plant focated on the subject
property. Bates stumped document 126, In addition, the settling defendants would only guarantee fifty percent of the.

$750,000.00 with the other 50% or $375,000.00 being at risk depending upon how much coal was processed at the
preparation plant. Ms, Marks and Ms. Luther rejected that proposal and the settling defendants eventually came up with $3.5

million in cash.
See e.g. (1)a United States Bankruptcy Court order dated March 18, 1998, Bates stamped documents 159-

171 (ATTACHED), (2) the settlement agreement between Ms. Marks and Ms. Luther and Cannelton, Bates stamped .

documents 175-187, (3) the seitlement agreement between Ms. Marks and Ms. Luther and Laxare, Bates stamped
documents 188-214, and (4) SB&C’s letters to Ms. Marks and Ms. Luther drafted almost contemporaneously with the

subject seitlement dated January 23, 1998, Bates stamped documents 4-10, and March 31, 1998, Bates stamped documents -

11-15 (ATTACHED), -




$58,409.56 attorngy fee from a prior settlement. Bates stamped documente- 58-59.

Success was not a “slam dunk” and SB &C bore jm_ueh_ ri'sl_'(. under the_ eontingency fee contraet
. ('See‘é-g- Sebﬁon E.). For"exarnple during those ten--years S.B &C spent anproxrmately4 062. 45'iaWyer | '
o hours and 920.35 paralegal hours on the Garner Wllhams Iltrgatlon Bates stamped documents 60- 1 34.

| Such work rncluded t1t1e work in Boone County and 11t1gatron in the Circuit Courts of Boone and
: Kanawha Countres the Un1ted States Bankruptcy Court for the Southern District of West' Vrrgmra and _
_ the West Vrrgnna Supreme Court of Appeals {Nos. 971688 and 971689) 1nc1ud1ng f111ng and answerrng
wrrtten drscovery, retamrng and desrgnatrng expert witnesses, taking and defendlng deposrtlons filing
and respondlng to motrons for summary Judgment attendrng hearings, respondrng to petrtrons. for
“appeal, draftlng and/or ne gotlatmg the Lease and 51de letter agreement and draftmg and revising various -

settlement.agreem_ents, B;_ates stamped documents 60-134.

In summary, for the’ perlod endmg Aprll 3, 1998 SB&C spent approxrmately 4, 062 45 lawyer -
I' hours and 920.35 paralegal hours on the Gamer Wllhams lltlgatlon (1nclud1ng the Lease and s1de letter |
' agreement) and recelved $1 108,409. 60 in attorneys fees, Those flgures combrne to produce average |

' 'hourly rates of approxrmately $250 OO/hour for lawyers and $100. 00/hour for paralegals

R -



As discussed above, SB&C negotiated the new Lease and side letter agreement® as part of

thé'se'tt_l_emen_t and such Lease and side letter agreement were an integral part df_’ the settlehlent. .

There is no evidence in the record eétab_lishiﬁg‘ that SB&C nég_c.)_ti'ated'the new Lease and side letter

agreement in any context other than as part of the Garner Williams Lifigation and settlement.

~ The increased_ amounts .'th'at Ms. Marks and Ms. Luther would collect under the Lease and side -

_ letter agreement were Speciﬂétix're and difficu_It--if not impossiblé--to ascértain and/or quantify and/or .

E reduce to present value at the time'o_f the éettlemeﬁt; Theréfore,_on March 30, 1998, Ms. Marks and Ms

Luther both agreed that the best Way for SB&C to collect its attdrney_fée_under the contingency fee
contract with respect to siich increased future Lease and side letter agreement émbunts would be for it

to collect thirty percent (30%) of_increase’d future Lease and side letter agreement amounts” if and w_hen-'

Ms. Marks and Ms. Luther actually received sﬁ_c_h.- amounts (hereinafter “Underé_tanding”).

" The existence of the U_ndérstanding is evidenced by the time entry of Ray A. Byrd of SB&C for

 March 30, 1998, which provides

6

Luther an increased guaranteed minimum royalty of $30,000.00/vear from the previous $6,000.00/year¥a $24,000.00/vear

increase. Second, the new Lease required a defendant to pay to Ms. Marks and Ms. Luther an increased royalty.for any coal. = .

actually mined and removed from their propetty of one-half of $1.35 per ton or five percent (5%} of the gross selling price,

‘whichever is higher, for coal removed by the deep mining method and one-half of $1.50 per ton or 6% of gross selling price -

- for coal mined or removed by the strip or auger mining method. Previously, the defendant paid to Ms. Marks and Ms. Luther
- aflatroyalty of 12.5 cents per ton. The side letter agreement was especially beneficial to Ms. Marks and Ms. Luther because
itrequired an operator on the Boone County mineral property to pay to Ms. Marks and Ms. Luther an additional 3 cents per
ton for each ton of coal transported over, under, or across their property. = '

. . .

SB&C would collect thirty percent (30%) of the increased Lea_se and side ietter agreement amounts'.(i.é.

thirty percent (30%) of those amounts over and above those arguably due under the lease dated July 1, 1968) and not thirty

percent (30%) of the entire Lease ai;d side letter agreement amounts. _

_ . The Lease contained at least two sep_ai'été provisior_ls es'pecially beneﬁ_bial to Ms. Marks and Ms. _Lﬁther.
Bates stamped documents 11-15 (ATTACHED). First, the new Lease required-a defendant to pay to Ms. Marks and Ms,




Telephone conference with Bill Luther and Kitty Marks regardmg contlngent fee contract; preparatlon of
a statement and attempting to get instructions for wire transfer of funds for the. closing on Friday; afl -
parties agree that the increases negotiated in connection with tonnage royalty, annual minimums, wheelage -

- or processing fees cannot be projected with any accuracy and any fees due on those amounts will be paid -
on an annual basis 4s recelved contmued to work on documents and review of matters for closmg on
Frrday

' '_ Bates stamped document 133 In addrtlon the Understandmg is evrdenced by SB&C’s March 31
1998 1etter to Ms. Marks and Ms. Luther outhmng in detall and conflrmmg, the Understandrng Bates

stamped documents I 1-15 (A TTACHED)

Wrth respect to t.he Lease and 81de letter agreernent 1t is 1mportant to note that SB&C is not a
' party tothe Lease and srde letter agreement and i 1t has absolutely no ownershrp, leasehold possessory, |
etc., 1nterest whatsoever in the Boone County mrnerai property governed by the Lease and srde letter _
| agreement 37 With resPect to the contmgency fee contract 1t is 1mportant to note that SB&C would
s1mply recerve a percentage of mcreased future Lease and s1de letter agreement amounts and if Ms

Marks and Ms. Luther recelved no rncreased future amounts then SB&C recelved no attorney fee

From Apl‘il 1998 through September 15, 2004 Ms Luther honored—and never objected to--
the contlngency fee contract and pald to SB&C thrrty percent (30%) of the 1ncreased Lease and/or srde
letter agreement arnounts actuaHy recerved Bates stamped documents 5 8-5 9. Ms Marks passed away

on March 20 2000 and was survrved by seven chrldren Francrs G Marks J ohn L. Marks Jr., Patricia

J Marks Ehzabeth A McCIure M Chelsey Marks Anthony Marks, and Catherme D. Marks“ -

Judge Gaughan found that “[SB&C] is not a party to the lease and has no. ownershrp, leasehold or
possessory interest in the land governed by the agreement.” Summary Judgement Order at 2 -

9

SB&C § thrrty percent (30%) share of increased future Lease and srde letter agreement amounts is the o

percentage Ms Marks and Ms Luther agreed to at the outset of the Garner Williams 11t1gat10n in the contingency fee
contract. . .




(hereinafter “Marks"Appe_llants.”).?o- Ms. Marks and/or the Marks Appellants'honored’—and never

objected to—-the;rcon't'i'ngency fee contract and paid to SB&C thirty percent (30%) of the 'incrcased--Lease .

and/or side letter agreement amounts actually received from April, 1998, through October 28, 2003,

Bqté's s_tdtﬁpéd dbcument_s 58-59,

_ Frd'm _Apﬂl, 1998, through-Septembér 15,2004, Ms. Luther and/or Ms. Marks and/or the Marks _

~ Appellants paid to SB&C 'aﬁproXimately $83 ,761'.53 under the contingency-fee contract (i.e. thirty- .

percent (30%) of the increased Lease and/or side letter agreement amounts actually received durin'g‘that

period). Bates sta;nped documents 58-59. Since the Garner Wﬂliams litigation s_eftled on April 3, '

1998, SB&C has addifionéliy spent an-approxim_a_te 152.35 lawyer hours and 51.55 paral.ie'gal hours on |

- issues related to the Garner Williams litigation (including the Lease and side letter agreement). Bates

stamped documet_its _134-_'148. :

10

"The Marks Appellants are boﬁnd by the contingency fee contract beéause even though Ms. Marks phssed ‘

away several years ago, they admitted in Paragraph 19 of their SEPARATE ANSWER that such contract did not require,

and does not require, them to perform any personal services, As a general rule, most contracts remain in effect after the
death of one of the contracting parties. United States ex. rel. Wilhelm v. Chain, 300 U.S. 3 1,33-35 (1937). Anexception

to the general rule is when the contract requires a party to perform a “personal service.” See e:g, Kanawha Banking and Trust -
Company v. Gilbert, 131 W, Va, 88, 46 S.E.2d 225 (1947). For example, the West Virginia Supreme Court of Appeals has

held that o .

[wlhere the acts stipulated in an agreement require the exercise of special knowledge, genius, skill, taste,
ability, experience, jud gment, discretion, integrity or other personal qualification of one or both parties,
the agreement is said (0 be of a personal nature. In contracts of this kind the death of one who was'to

perform a personal service dissolves the contract.

Syl Pt. 1 of Keiley A Thompson Land Company, 112 W, Va, 454,164 SE. 667 (1932). The payment of _rhoney is _hot a

“personal service” under Kelly. Kelly at 458,

7




In total SB&C has snent approxnmatelv 4,214, 80 lawver hours and 971 920 paral_egal hours o

on issues related to_ the Garner W]lhams htl ation (includin the Lease and sxde letter a reement _

'and has received aonroxnmatelv $I 192 171 10 in attornevs fees Those figures comblne to

nroduce average hourlv rates of anproXImatelv $260 00/hour for lawvers and $100 00/hour for-_

'Qaralegal. |

J udge Gaughan found that such attomefs fee are . not excess..lve > and that SB&(‘ “has showl’l' -
the reasonable and fa:mess of the contract for attorneys fees.”'! In fact i udge Gaughan found that “the
average hourly rates calculated to be $260 00 per hour for lawyers and $100 0() per hour for paralegals -

' [are not] excesswe for the sk1ll and labor requn'ed in this case.”? Most 1mportant Judge Gaughan ”
found that “the mstant case had asi gmflcant degree of nsk The chance that P1a1nt1ff Would not preva11 |
was very real... Even after the settlernent the value of the recovery and the fee were uncertam because'1
_ 1t“__was. contingent on the price of’ coal,' whether anyone would_ mine it, and the amount of u_sage that'
“ would_take_ place.”l3 F.i.nally,. Judge Gaug_han :fo'_und rthat.there wa‘s.nol't .“a__ second, separate a_t_torney fee

~ contract, or in the alternative, a modification of the December 20, 1988 contingency fee contract.”™*

| Upon. careful rev1ew of the record before I udge Gaughan at the tnne of summary _]udgment it

is clear that many of the facts alleged in Appellants brief have no support in the ev1dent1ary record

e 'Sun_l_mary Judgéntent Order at 11,
A Summary Judgement Order at 12.
" Summary Judgement Order at-12.

4 Summary Judgement Order at 12-13,




- “When that portion of the lawsuit was resolved and

the amount of damages was settled upon, there"

remained the fact that the coal companies lacked a
valid lease and other agreements with Ms. Marks
and Ms. Luther, who owned a share of the
property.” AppelIants “brief atS '

“The income generate‘d from these new agreements
was not ‘loss of income and- other damages

sustained by Client as a resuit of the wrongful _

mining and improper mining of iineral property,’

but rather new income going forward. As a result,
ihe “services provided by the Law Firm in
negotiating and drafting these agreements was not
within the contingent fee agreement and the firm
should have been separately .compensated on an
hourly basis for these serv1ces *? Appellants brief
at 5

“In the instant case, the mochf]catlon of the,

contingent fee . agreement occurred after the

settlement was reached and when there was no _

longer any risk of litigation.” Appellants’ briefat 8,

There is no evidence in the record to support this

statement of fact and the Petition makes no
‘evidentiary reference to support this statement.

The lease and other agreements were negotiated as

part of the Garner Williams htrgatron as a single, .

gIobal settlement.

There is no ev1dence in the record to support this -
- statement of fact and the Petition makes no

evidentiary reference to support this statement.

The lease and other agreements were negotiated as -

part _of the Gamner Williams litigation and
seltlement so that the coal company Appellants

" could pay their damages over time rather than in
one lump sum and face the dracoman penalty of

going out of busmess

There is no evidence in the record to support this-
statemeni of fact and the Petition makes no
evidentiary reference to support this statement. -

There was no modification of the contingent fee
agreement. SB&C has collected all of it fees under
the December 20, 1988, contingency fee contract.

III DISCUSSION OF LAW.

A, STANDARD OF REVIEW

The West V1rg1n1a Supreme Court of Appeals has held that “[a] c1rcu1t court s entry of summary
| Judgment is rev1ewed de novo.” Syl Pt 1, Pamter V. Peavy, 192 W. Va 189,451 S.E.2d 755 (1994)
Moreover the Court has. held that “[t]hls Court reviews the crrcurt court's fmal order and ultlmate
drsposrtlon under an abuse of d1scretlon standard. We review chalienges to fmdmgs of fact under a |

clearly erroneous standard conclusmns of law are rev1ewed de novo.” Syl Pt. 4, Burgess v. Porteiﬁeld

196 W. Va. 178,469 S E.2d 114 (1996)




Applymg thls staridard of revrew it is clear that SB&C was entrtled to summary Judgment as

a matter of law because 1o genurne 1ssue of fact exists Wlth respect to (I) SB&C representmg Ms. -

B Marks and Ms. Luther in only one matter——the Gamer Wllhams lrtlga‘uon (2) SB&C and Ms. Marks and .

: Ms Luther entermg 1nto only one attorney fee conttact——the December 20 1988, contrngency fee
contract (3) SB&C negotlatlng the new Lease and side letter agreement as part of the Garner Wllllams
llttgatlon and settlement (4) SB&C attemptlng to collect and collectmg, thlrty percent (30%) of
| | 1ncreased future Lease and side letter agreement amounts under the December 20 1988, contlngency
_ fee contract only, (5) SB&C S attomey fee under the December 20; 1988, contmgency fee contract berng. :
reasonable and not “clearly excessrve” and SB&C bearmg much risk in the Gamer erlrarns litlgatlon ..
- and (6) SB&C explarnmg to Ms Marks a.nd Ms huther the manner in whlch it would collect its thrrty :
_ percent (30%) of 1ncreased future Lease and s1de letter agreement amounts under the December 20, '. :
| 1988 contmgency fee contract | |
'B.  THE CIRCUIT COURT PROPERLY FOUND THAT SB&C REPRESENTED MS.
~MARKS AND MS. LUTHER IN ONLY ONE MATTER AND THAT SB&C
NEGOTIATED THE NEW LEASE AND SIDE LETTER AGREEMENT ASPART OF
THE SETTLEMENT IN THAT MATTER. '
'SB&C repres ented Ms Marks and Ms Luther in only one matter——the Gamer Williams lmgatton 3
| It cannot be reasonably drsputed that SB &C negotlated the new Lease and s1de letter agreement as part |
of the same representatron and same settlement as is ev1denced by ( I)a Un1ted States Bankruptcy Court _
order dated March 18, 1998, Bates stamped documents 159-1 71 (ATTACHED) (2) the settlement .
- agreement between Ms Marks and Ms Luther and Cannelton Bates stamped documents 1 75-1 87 (3)_ -
the settlement agreement between Ms Marks and Ms. Luther and Laxai are, Bates stamped dacuments'

' :188-21 4 and ( 4) SB&C s letters to Ms. Marks and Ms Luther drafted almost contemporaneously Wlth -

- 0 . R




- the 's'ubj ect Sétﬂemént dét_e.d.J anuary 23, 1 998, Bates stamped documents 4-1 0, and March 31, 1998,

_ Bates stamped 'doéﬂments 11-15 (ATTACHED);lS _

Accordi_ng_ly, the Appel.lants are inicortect When they_suggeét that there was a'second, new and
- separate legal representation where SB&C agreed to hegotiate' the new Lease and side lette_r'égfeement j
'; on behalf of Ms. Mafk_s and Ms. Luther because SB&C negot'iate.d the new Lea_se and side letter

agreement as part of the Garner Williams litigation and settlement. 6 :

. €. THE CIRCUIT COURT PROPERLY FOUND THAT SB&C AND MS. MARKS AND

~ MS.LUTHERENTEREDINTO ONLY A SINGLE CONTINGENCY FEE CONTRACT
AND THAT THEY NEVER MODIFIED THE CONTINGENCY FEE CONTRACT.
SB&C and Ms. Marks and M. Luther entered irito only one attorney fee cbntfaététhe Dé.cember o

20, 1988, 'cor'lti.'ngenc.y fee cont_raét. Bates stqmpe& documents 2-3." At the time of the subject.

15 -

The Appellants contend that “[t]he income generated from these new agreements was not ‘loss of income
and other damages sustained by Client as a result of the wrongful and improper mining of mineral property....”” Appellants’
Brief at 5. However; the Appellants focus only on a single, isolated provision in the contingency fee contract. The
contingency fee contract more fully provides that Ms. Marks and Ms. Luther retained SB&C “to prosecute a claim
against...Laxare, Inc, and Cannelton Industries, Inc, and any other person...that may be liable for, or on account of, loss of
income and other damages sustained by [Ms. Marks and Ms. Luther] as  result.of the wrongful and improper mining of
mineral property situate in Boone County.... [and that Ms. Marks and Ms. Luther] agree to pay [SB&C] 30% of the amount

~Collected by any such settlement in each such action.” . Bates stamped document 2. SB&C prosecuted a claim against
Laxare and Cannelton for wrongful and improper mining and it negotiated the new Lease and side letter agreement as part
of the seitlement in that action, Thus, SB&C is entitled t0,30% of the increased amounts collected under the new Lease and -

' side letter agreement. - L IR N oL ' o

. g

The Appeilants state that “the lease was renegotiated in 2002.” Appellants’ Brief at 9. That is incorrect. -
Rather, the Lease was amended and sach amendment has no impact on the manner in which SB&C is to collect its attorney
fee under the December 20, 1988 contingency fee contract. Nevertheless, the Appellants had the burden to prove in the
- lower court, but did not, the manner in which the amended Lease impacts, if at all, the way SB&C is to collect its atforney
fee under the December 20, 1988 contingency fee contract, ' : S '

17 _ R : _ :
- Judge Gaughan found that “[Appellants] are incorrect in their assertion that thére was a second, separate
attorney fee contract, or in the alternative, a modification of the December 20, 1988 contingency fee contract.” Summary
Judgement Order at 13. - o S T . -




settlement, the increased amounts that Ms. Marks and Ms. Luther would collect under the new Lease:

[y

and side letter agreement were speculative and difficult--if not:imp_(_)ssibleuto ascertain and/or Qilantify '

and/or reduce to present Véluc: s T herefore, on March 30, 1998, Ms, Marks and Ms. Luther both agreed |

that the best way for SB&C to-collect its attorney fee under the contingency fee contract with respect

to such increased future"Lea's._e_ and side letter agreemeﬁ’t'arn_ou_rii:‘s.19 would be for it to collect thirty -

peréént (30%) of inc_re'ased future Lease 'and_ side lettér_ agreemént amdunts when Ms. Marks_'_and Ms.

Luther actually reccived such "aunouﬁts.""O It Cannot be reasoﬂab'ly disputed that SB&C _attemp'ted:to'

collect, and did collect, thirty percent (30%) of increased future Lci_:lse and side letter agree_rnent amounts

under the December 20, 1988, contingency fee contract only.”!

18 . . . . . . A ..
B udge Ganghan found that “[t}he amounts to be received under the new lease agreement were _SpecuiatiVe

19

agreed that the best way to calculate the amount due under the contingency fee contract was to forward the amount equal

to the contingency fee percentage when the new speculative amounts were actually received.” - Summary Judgement Order .

at2-3. '
' 20

30,1998, which provides

Telephone conference with Bill Luther and Kitty Marks regarding contingent fee contract; preparation of

 a statement and attempting to get instructions for wire transfer of funds for the closing on Friday; afl..
parties agree that the increases negotiated in connection with tonnage 1oyalty, annual minimums, wheelage
or processing fecs cannot be projected with any accuracy and any fees due on those amounts will be paid
on an annual basis as received; continued to work on documents and treview of matters for closing.on -
Friday, ' T o ' ‘ ’ '

Butes stamped document 133. Iﬂ addition, the Understanding is evidenced by SB&C’s March 31, 1998, letter to Ms. Marks

and Ms. Luther outlining in detail, and confirming, the Understanding. Bates stamped documents 11-15 (ATTACHED).

21

of the alleged “modification”. But assuming arguendo that the Statute of Frauds may have application to the alleged

“modification,” the West Virginia Supreme Court of Appeals has held that “[a] party to an oral contract for the sale of land,
to which the statute of frauds is applicable, may, by conduct on his part, be estopped in equity to assert the statute of frauds

- and not conductive to a percentage calculation, as per the written contingency fee contract.” Summary Judgement Order
at 2. : T : : R Do :

Asaresult, there is no nieed to address the Appeliants® argument that the “modification” of the contingency .
fee conract violates the Statute of Frauds or that the alleged “modification” may have required certain disclosures at the time -

Judge Gaughan found that “[oJn March 30, 1998, Mary Catherine Marks and Defendant Josephine Luther

| The existence of the Understanding is evidenced by the time éntry of Ray A. Byrd.of SB&C for March '

as a defense to such contract.” Syl. Pt. 1 of Ross v. Midelburg, 129 W. Va. 851, 42 S.E.2d 185 (1947). From April, 1998;

through September 15, 2004, Ms. Luther and/or Ms. Marks and/or the Marks Appellants paid to SB&C approximately




Aééofdfnély; the _A_ppe.:llant_s' &e alsp'incorrejc_t.when they suggest.thaf there was a.s.eéond,' new -
and Sepafat_e at_térﬁey fec contract (or a ‘.‘_modifiéation’_" of .t_he Dcceni_f)ér 25, 1988, cont_ingénc_y fee -
égntrépf) where -.SB'&C a’greéd_ to hegoﬁate the ne_w' Léasé and _sidé_ letter égreeﬁent o.n'behalf of Ms .
M_afké and Ms Lu.ther' for a perc_:entaéé of l.eés_e payménfs bec'aus'e _SB&C’S _receipt= of thirty péxceﬁt
" ; _,'(30%) of the increaSed: Leése and side-léttefagreeméhf amounts is .si_mpl).f. it_s‘ attomf;y fee'uﬁder the' |

Decemb'ef'zo, 1988,. contingen.c")g‘ fee contract only.

b THE clRC_UiT COURT PROPERLY FOUND THAT SB&C’S ATTORNEY FEE WAS
'REASON_ABLE AND NOT EXCESSIVE. . | T | .'
The West Yirgini;; S_Uprém'e Cou_rtl‘_of Abp_eals has .n0t¢d that “[c]ontracts for 'céntiﬂgent fegs,
' g_énefé_llj ha&iﬁg 2 grea’tér potentialz for overréaching of clieﬁts_ than a fixed-fee contract, are élbsely '
: .scruti_nized by thé cdufts_.\'w_he.rc there is iat QUestion aé to_tﬁeir rt;é'sonébl_-eness'. This 'clo.se scfu.ti_ny _ariseé
from ﬂle_' duty of thé CoﬁftS'to guard .against the cblléétioﬁ of a clearly cﬁcéééive feé é_.z, 'theréby fulfilling
| __th_e prlmary purpose of "attorney'ndisc_iplinélnry 'proc'eedilngs, sPécifi@:aIly, protecﬁng th.e pﬁblic énd

B, maintafning the integrity.o_f the legal profession.” Committee on Legal Ethics v. Tatterson, 177W.Va.

$83,761.53 under the contingéncy fee contract as thirty percent (30'%) of the increased Lease and/or side letter agreement B
amounts actually received during that period (miost in the form of signed checks). Bates stamped documents 58-59, The

amounts contained in the signed checks can be ascertained or made certain by other documents refiecting the Understanding. -

See e.g. Syl. Pt.-1 of Fry Racing Enterprises, Inc. v. Chapman, 201 W.Va. 391, 497 S.E.2d 541 (1997)(Holding that
“lelvery agreement required by the statute of frauds to be in writing must be éer_tain in'itself or capable of being made 50
by reference to something else, whereby the terms can be ascertained with reasonable certainty.”) Moreover, Appellant Tony
Marks also signed documents reflecting the Understanding. Bates stamped documents 32 and 35 (produced in discovery).

See e.g. Timberline v. Heflin, 180 W.Va. 644, 648,379 S.E.2d 149 ( 1989)(Seemingly agreeing that the putpose of the
- Statute of Frauds “is to prevent the fraudulent enforcement of unmade confracts; not the legitimate enforcement of contracts

that were in fact inade.”)(citing 2 A. Corbin, Corbin on Contracts $498 (1950 & 1984 Supp.)) -~ '

- : . . _ :

- With respect to whether or not 4 contingency. fee is clearly excessive, the Court has held that “[iJn the *
absence of any real risk, an attorney’s purportedly contingent fee which is grossly disproportionate to the arount of work’
required is a ‘clearly excessive fee’ within the meaning of [Rule 1.5¢a) of the Rules of Professional Conduct].” SylLPt. 3.

- of Cominittee on Legal Ethics v. Tatterson, 177 W. Va. 356,352 S.E.2d 107 (1986)(Emphasis added). The Court has stated
that “a contingent fee is clearly excessive if the skill and Iabor required of the lawyer are grossly disproportionate to the fee.”
- Committee on Legal Ethics v.-Gallaher, 180 W. Va. 332, 335, 376 S.E.2d 346, 349 (1988) (citations omitted).

i ' e




356 363 352 S.E.2d 107 114 ( 1986)(emphasrs added) Nevertheless the Court has made clear that
it “is loathe to denyan attorney compensatlon for servrces performed ” May V. Sezbert 164W Va 673 :
680 264 S .E. 2d 643, 647 (l980)(quot1ng Sujfolk V. Roadways Inc V. Mmuse 287 N. Y S.2d 965 |

(1968))

The Appellants and the1r proffered expert w1tness argue that “the fee collected so faron the lease

is grossly. d1sproport1onate to the work performed and that the drsproportlonahty will i 1ncrease as tlme: -

_ goes on and more fees are taken 7 But the Appellants and thelr proffered expert Wrtness only cons1der '
the fees recerved (1 e. $83 761 5 3) and the hours expended (i.e.an approxnnate 152. 35 lawyer hours and

o 51. 55 paralegal hours)23 since the date of the vubrect setflement and they do so because they are

workmg under the mcorrect conclusmn that there was a second new and separate le gal representatron' -
where SB&C agreed to negotrate the new Lease and s1de letter agreement on behalf of Ms Marks and

| Ms Luther '

‘But when you correctlz consrder the facts (a) that SB&C negottated the new Lease and s1de__
o letter agreement as part of the Garner Wlllrams htrgatlon and settlement and (b) that SB&C has spent, o
- a grand total of approxrmately 4, 214 80 lawyer hours and 971.90 paralegal hours on 1ssues related to -
the Garner Wllllams lltrgatlon (1nclud1ng the new Lease and side letter agreement) between 1988 to the o
present and received approxnnately $1, 192 171.10 in attomeys fees, then SB&C’s attorney fee is.

reasonable and not clearly excessive. Those f1gures comblne to produce average hourly rates of -

a3

: These: f1gures combire to produce average hourly rates of approxrmately $500 00/hour for lawyers and
- $100. Othour for paralegals Evenunder the Appellants approach those figures are not clearly excessive as a matter of Iaw

14




approximafely $260.0_0/h01_1r for lawjre'ré and $100.00/h0ur_ for par.alegals..z“_. Such iléﬁrly rétes _'axe ﬁot o
;‘clearl_y éﬁ_qeséive” as a matter of Ia_w.”f In fact, the Uni_ted. S_tatés' Dis_tfict Court fo_r the S'c.)_u_the'm
District of West Virgir_lié rec.:.ent.ly a.Warded a 'cthingéhcy fee producing an_avgrage houflyjrate _Of'
$1,470.09/hr. Seé Abrqni.s;on v, Laﬁeko Engiﬁeering Cémpany, Civii Aétioﬁ No. 3:04-0489( SDWV
" May 26, 2005). Usiﬁg the houriy rate of $1,470.09/hr. as a benchﬁ}ark, SBI&C’S attorﬁéy fee would _- -
-'_rlée_d to. .ex.'c.'e_ed $6_.2.r'ni'11ion before the “cieérly éx_éessive” issuc_:_ should be ébnsidéred.za' | |
" E. THE CIRCUIT COURT PROPERLY FOUND THAT SB&C BORE MUCH RISK IN
: THE GARNER WILLIAMS LITIGATION AND THAT A VERY REAL CHANCE
- EXISTED THAT IT WOULD NEVER COLLECT A FEE. | o o
| On or:abbﬁt A'ug_:uls't 31, 1 9:95 , Laxare ﬁled fo__r l')ankfuptcy. during ’thé pe’ridency .of the Gamel_-_ :
Williams litigation. Bates'siampéd document 104. On August 20 1996, the l]._%ankrgupt.cy-7 Coﬁrt enteféd
-a.m Ordéf aufhdriziﬁg and pe@ittiﬁg Laxareto assunie and conti_nﬁé _t_he- le_a'se dated July 1, 1968. Eafes
.st'amp_ed décumen_t 11 6 . Beforé it could do 50, howevé.r., Laxare héd_ to provide adéqﬁéte prote.éti.on o

_ Ms Marks and Ms. Luther if the Court later found that Ms. Marks and Ms. Luther were not bound by

24 _ : .

o _ The Restatement (Third) of the Law Governing Lawyers provides that “[a] contingent fee may permissibly
' be greater than what an hourly fee lawyer of similar qualifications would receive for the same representation, A contingent-

. fee lawyers bears the risk of receiving no pay if the client loses and is entitled to a compensation for bearing that risk.” -
Restatement (Third) of the Law Governing Lawyers §35 cmt. ¢ ( 1998). S ' -

25

: Itis also irriportant to note that the thiriy percént contingency fee percentage is also reasonable as a matter
of law. Calculating an attorney fee for the $3.5 million settlernent using the more widely used and accepted percentages of
33.3% and 40% would have produced additional attorneys’ fees of $1 16,666.67 and $350,000.00 respectively. _ o

26 : : _ .
In Abramson, the lawyers had only “contributed 146.25 hours of work in the course of its six-month

representation of the plaintiff.” Nevertheless, the United States District Court for the Southern District of West Virginia
awarded a ten percent (10%) contingency fee producing an average hourly rate of $1,470.09/hr, ' '

- In the present matter, SB&C has contributed approximately_4,214.80 fawyer hours and 971.90 paralegal hours on
issues related to the Garner Williams litigation (including the Lease and side letter agreement).. Therefore, an hourly rate
for lawyers in excess of $1,470.09/hr. can be considered reasonable given the amount of time SB&C expended and risk
SB&C bore. S : = s B - ' C




the lease dated J uly 1,1 968 Bates stamped documents 1 1 7-1 1 9 To effectuate that end Laxare agreed -
to depos1t into an escrow account amounts representmg current falr market value for royaltles and other' -

fees, ie., amounts -over and above the royaltles and fees set forth in the lease dated July 1, 1968 |

. _ pendmg a f1na1 deterrntnatton as to whether or not Ms Marks and Ms. Luther were bound by the iease

dated July l 1968. Bates stamped document 13

At thIS stage in the Gamer Wllltarns lltrgatlon it became clear that Ms Marks and M. Luther )
Would be bound either under the lease dated July 1, 1968 or unde1 anew lease to be approved and _ “
sanct1oned by the Bankruptcy Court However even though the Bankruptcy Court remanded Ms. |

: Marks and Ms Luther $ damage clalms agalnst Laxare back to the C1rcu1t (‘ourt of Kanawha County,'

it also became clear that any darnages assessed agalnst Laxare would be etther drscharged in bankruptcy

or subJ ect to the _]UI‘ISdICthIl of the Bankruptcy Court Therefore the Bankruptcy Court strongly urged

the partles to settle thelr dlfferences because the real pos51b111ty ex1sted that Ms Marks and Ms Luther"

would recover notlnng from Laxare. Bates stamped documents 1 13 and 115,

Reachlng a settlement was drfftcult however, because Laxare and Cannelton strongly reswted'
‘Ms. Marks’ and Ms Luther 8 damage clalrns agalnst them prtmarlly on the ba31s of Iaches and/or _
-estoppel 7 For exarnple Laxare began leas mg the Boone County rnlneral property in 1966 Whlch lease

was later replaced by the lease dated J uly 1, 1968 Laxare subleased the property to Cannelton in 1974 B

127

A summary of Cannelton 8 and Laxare 8 laches and estoppel defenses are contamed in thexr respecttve

Petitions for Appeal filed with the West Virginia Supreme Court of Appeals on July 23, 1997 (No. 971688) and I uly 24,
1997 (No. 971689) after the Bankruptcy Court remanded a portion of the Garner Williams Iitigation back to the Circuit Court

of Kanawha County. Cannelton'and Laxare sought to appeal the Circuit Court of Kanawha County’s order dated September . ~
- 11,1995, where it granted summary Judgment against them, and in favor of Ms. Marks and Ms. Luther, finding that they
trespassed with respect to their coal mlnlng activity on the Boone County mmeral property and denylng them the defenses -

of laches and estoppel




As a result of these leases and subleases Laxare and/or.Cannelton actively and openly mtned the Boone | |
County mlneral property begmnmg as early as 1974, Moreover Cannelton actlvely and openly '
: constructed a mulu mIIhon dollar preparatlon plant on the Boone County mineral property inthe 1970's.
Furthermore begmnmg in 1968 and conttnulng through the filing of the Garner Wllhams llt1gat10n -1n |
N 1988 Laxare paid to Ms Marks and Ms Luther (through Ms. Marks’ and Ms. Luther ] brothers) a

portlon of the royalty and other fees under the lease dated J uly 1 1968.

For these reasons, Laxare and Cannelton argued that the doctrines of laches and/or estoppel -

barred Ms. Marks’ and Ms Luther 5 damage clauns agamst therng and that Ms. Marks and Ms Luther _ |

o should mstead pursue damage claims agalnst thelr brothers because the brothers falled to pay them therr _

proportlonate share of the 1oya1t1es and fees under the lease dated Iuly 1 1968. In addition, Laxare and
Cannelton argued that the brothers gave them wrttten assurances that Ms. Marks and Ms.. Luther'

consented to the 1968 lease arrangements with Laxare and Cannelton

Reachmg a settlement was also made dlfflcult because, in 1994, Cannelton abandoned i its 1974
| sublease w1th Laxare and terminated all nnnmg at the Boone County mmeral property Bates stamped .
document 82. As aresult, Laxale pursued a. damage clarm against Cannelton in the Garner erhams ._ _

lltlgatton allegmg premature termlnanon of the 1974 sublease |

~ The conﬂuence of these facts plus the Bankruptcy Court 8 strong urgmg that the parties try to-'

settle thelr dlfferences caused the parties i in the Garner Wllhams htrga‘uon tobegin d1scussmg settlernent; -

T |
SB&C time records reﬂect that it spent over 50 hours researchmg laches and estoppel i issues in the Garner
thllams litigation. Bates stamped documents 71, 75 80, 82, 83, 84 85, 94, and 95. : :

17




in earnest Ms. Marks and Ms Luther recognrzed thatif Laxare and Cannelton successfully argued therr =
laches and/or estoppel defenses then the real possrbrhty ex1sted that Ms Marks and Ms. Luther would :

' recover nothmg frorn Laxare and Cannelton and that they could only recover from the1r brothers who '

had no meamngful assets

In exchange for Laxare and Cannelton abandomng their defenses of laches and/or estoppel and
agreemg that the lease dated J uly 1, 1968 did not. bmd Ms. Marks and Ms. Luther Ms Marks and Ms

Luther agreed to accept a lump sum payment of $3 5 mrlhon plus the executlon of anew Lease and srde

letter agreement beneflclal to Ms Marks and Ms Luther The new Lease and srde letter agreement paid -
E to Ms Marks and Ms Luther 1ncreased amounts over and above the lease dated I uly 1, 1968 and these
1ne1eased amounts helped Ms Marks and Ms Luther recoup the1r past damages » s w011;h repeatmg -

agam that the two brothers (and therr farmhes) of Ms Marks and Ms. Luther are stlll bound by the less -

_ beneflcral lease dated July 1, 1968

Ms Marks and Ms Luther agreed to abandon their ori gmal clalms agarnst Laxare and Cannelton' '

for $15- 50 mlIllOl’l dollars in damages (possrbly $59 mlllron to in excess of $200 mllhon in damages B

dependmg upon a frndmg of 1ntent10nal trespass and treble darnages) and, mstead accept a lump sum

o payment of $3 5 mrlllon plus the executron of a new Lease and srde letter agreement beneflc1a1 to Ms

Marks and Ms. Luther because they recogmzed that Laxare was in bankruptcy and/or could go out of

"29

' The Appellants contend that “the new lease and 51de letter agreement are at market rate and. mclude no. -
payment for past damages.” Appellants’ brief at 5. The Appellants miss the issue entirely. The issues is not whether or not
‘the new Lease and side letter agreement are at market rate. In fact, SB&C is not likely to dispute that issue, Instead, the

relevant issue is whether or not SB&C successfully removed Ms. Marks and Ms. Luther from the less favorable terms of the
lease dated July 1, 1968 and placed them into the more favorable terms of the new Lease and side letter agreement. But for

SB&C’s work in the Garrier Williams litigation and the consummation of the subject settlement, the Appellants- would still -

~be bound by the less favorable terms (and certamly not market ratc) of the lease dated July 1, 1968.

18




- _ busmess that Cannelton could file for bankruptcy and/or go out of busrness and that Cannelton .
termmated all rnlnmg at the Boone County mineral property in 1994 0 In add1t1on Laxare entered 1nto
new leasing arrangements with Boone East Development for all of Laxare 5. mmeral propertres -
s mcludlng Pr1chard property, Lew13 property, Rock Creek Colllery property, and the subject Boone
County mmeral property The Bankruptcy Court approved and authorrzed these leasmg arrangernents -
o Wlth Boone East Development Bates stamped document 161. Boone East Develoornent
assumptlon of the lease dated J uly 1, 1968 was contmgent upon a court f1nd1ng that the lease dated July
1, 1968 was vahd as to all ownersh;p 1nterests in the property and/or Laxare prov1d1ng adequate
.. protectlon for Ms. Marks and Ms Luther 1f the court later deterrnmed that the lease dated J uly 1, 1968 |
was 1nval1d as to them Slmply put Boone East Developrnent was prepared to proceed wrth or Wrthout
anew lease with Ms Marks and Ms Luther and was authorrzed to do S0 by the Bankruptcy Court The
negotlatron of the new Lease as part of the settlernent gave Ms Marks and Ms Luther an opportumty '
to negouate its terms as opposed to havmg the Bankruptcy Court set the terrns However, before belng,_
able to. negouate those terms themselves, Ms Marks and Ms Luther had to first preva1l on. the issue of
the vahdlty of the lease dated J uly 1 1968 As part of the sub]ect settlement and negot1at1on of the new |
'Lease Laxare Cannelton and Boone East Development agreed that Ms Marl(s and Ms Luther ‘were‘.-

not bound by the lease dated July 1 1968..

Moreover, at the 'tirn_'e of the settlement, there was substantial risk that neither Ms. Marks nor

30 _ ‘
‘Ms, Marks’ and Ms Luther’s agreement to accept a lump sum payment of $3 5 mllhon plus the execution
of a new Lease and side letter agreement beneficial to Ms. Marks and Ms. Luther caused SB&C to.no longer be able to
' possrbly collect thirty percent (30%) of $15-50 million dollars in damages ( and possibly thirty percent (30%) of $59 million
to in excess of $200 million in damages dependmg upon a fmdmg of 1ntent10nal tresPass and trebie damages) under the .
.contmgency fee contract : . - . : S '
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‘Ms. Luther would ever receive any amounts under the new- Leasé and side letter agreement Because

| a substantral port10n of the coal on the Boone County mineral property had already been deep mmed
" under earlier leases, the remamlng coal on the Boone County mxneral property i§ extractable only via
mountarn top removal and/or other surface m1n1ng methods. Due to various court decrslons and-

' _ env1ronmental re gulatlons m1n111g perrmts have been dlfflcult——lf not 1rnposs1ble——to obtain. T herefore-- -
when the new Lease and side letter agreement were negotrated as part of the settlement-»there .Was a.

' substantial risk that nelther Ms. Marks nor Ms ‘Luther, and thus SB&C, would ever receive an_y' -

increased amounts under _th'e new Lease and side letter agreement.

F THE CIRCUIT COURT PROPERLY FAILED TO ADOPT THE OPINIONS OF
' APPELLANTS’ PROFFERED EXPERT WITNESS

The Clrcult Court properly falled o adopt the op1n10ns of Appellants proffered expert w1tness ._
presumably, for two separate and dlstmct reasons First, as dtscussed abovc the Appellants expert
w1tness oprmon 18 prermsed on the mcorrect assumgtwn that there was a second new and separate'
legal representatlon where SB&C agreed to negotlate the new Lease and side letter agreement on behalf _

of Ms Marks and Ms Luther For that reason alone, the Court properly falled to adopt her opnnons

Second the West V1rg1n1a Supreme Court of Appeals has stated that “courts in West Vrrgmla

| will uphold contmgency fee arrangements voluntarlly entered into by the part1es as long as they are not E

excessrve overreachmg, and do not take mequltable advantage of a client.” Kopelman and Assocs., -

31

Infact Appellants profferedexpertwrmessa'oesnotogm that the averagehourlyrates ofapprox1mately .
$260. 00/hour for lawyers and $100.00/hour for paralégals are clearly excessive where SB&C spent a grand total of
approximately 4,214.80 lawyer hours and 971.90 paralegal hours on issues related to the Garner Williams htlgatlon _
(mcludmg the new Lease and side letter agreement) between 1988 to the present .
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L.C.v. Collins, 196 W. Va. 489,496, 473 S.E.2d 910,917 n. 7 (1996)(emphasis added). Moreover, the "

" Court has also stated that -

[contracts for coﬁtingent fees, generally having a gréater potential for overreaching of clients thana fixed-

~ feecontract, are closely scrutinized by the courts where there is a question as to their reasonableness. This

close scrutiny arises from the duty of the courts to guard dgainst the collection of a clearly excessive fee,

thereby fulfilling the primary purpose of attorney-disciplinary proceedings, specifically, protecting the

-public and maintaining the integrity of the legal profession, = - TR ' -
Committee on Legal Ethics v. Tatterson, 177 W. Va, 356, 363, 352 S.E.2d 107, 114 (1986)(citations
omitted)(emphasis added). - The Court has also held that “[i]t is the province of the Court, and not
of the jury, to interpret a written contract.” Syl. Pt. I of Steph'ens_v. Bartlett, 118 W, Va. 421, 191 S.E.

550 (_19.37'). | There_':fo:'e, the issue of whether or not an attorhey fee is “clearly excessive” is a _qﬁéstion-

of 1_aw fbr the 'Cou'rt._ -

The West;Virgin.iaVSupreme Court of Apj)éalé has held that expett witnesses cannot give
opinions on the law. For example, the Court .h'c.l,s-h'el_cl that. -

fals a general rule, an expert witness may not give his or her opinion on the interpretation of the law as
set forth in W. Va. Code; 33-1 1-4(9)(2)-(0) (2002), which defines unfair claim settlement practices; the
legal meaning of terms within that code section; or whether a party committed an unfair claim settlement
practice as defined in that code section. Rather, it is the role of the trial judge to instruct the jury on the -
-law. - ' o S - S _ -

Syl. Pt. 5, Jackson v. State Farm Mut. Auto. Ins, Co., 215 W. Va, 634, 600 S.E.2d 346 (2004). I

Jackson, the Court élso .stated_thét

[als a general rule, an expert witness may not give his [or her] opinion on a question of domestic law [ag
opposed to foreign law] or on matters which involve questions of law, and an expert witness cannot
instruct the court with respect to the applicable law of the case, or infringe on the judge's role to in'struct‘
the jury on the law. So an expert may not testify as to such questions of law as the interpretation of a .
statute...or case law...or the meaning of terms in a statute...or the legality of conduct, . -

Jackson at 643. (Quoting 32 C.1.S. Evidence § 634_, at 503-04 (1996) (footnotes omitted)).-. o

B Rl oA )




Accor_d_in_gly, the opinions of the Appellants’ proffered expert witness are neither credible nor
relevant because her o_pinions_ are based on an incorrect assumption and the issue of whether or not an
attorney fee is “élearly'cxcessii'ie”_ is a question of law for the Court and expert witnesses cannot give

~ opinions on the law.? .

G.  THE CIRCUIT COURT PROPERLY FOUND THAT SB&C’S RECEIPT OF FUTURE
~ ATTORNEYS’ FEES IS PERMISSIBLE UNDER THE CONTINGENCY FEE
CONTRACT. S SRS R

l'_l’he _Re_statement_. .(Third) of Law G.ovem_ingrLawye'rs _ad'dfessés.tﬁe.-issue of_conti.ngel.l.cy'fee-
' contracfs_ generally and the applticét-i'on of such contracts to strucfur_ed settlements gijecifically. W1t11 |
respect to 'continggncjr fe_é cbnfracts, thé Restatement 'pr.ovidés that - | )

M A iawyef may contract w1th a ciiént for-a f_e.e.ih'é size or'pﬁjmeﬁt of whiéh is cqritihgéﬁt on 'the .

‘outcome of a matter, unless the contract violates section 34 or another provision of this Restatement.... -

- {2) Unless the contract construed in the circumstances indicates otherwise, when a lawyer has contracted
- for a contingent fee, the Iawyer is entitled to receive ihe specified fee only when and to the exient the .
client receives payment. : S i : '

Réstatement (Third) of thé. Law Gover-lii.ng'LaWyers §35 (_1988)(}3211..1pha.s:i.s added)'. Therefor_e; as a :
genei'al matter, the Restaterﬁent -ad_vocates' the ex-ac:t appr_bé_ch té\ken by S'B&C, Ms Mafks, a.md. Ms R
Luither where they agﬁreéd thé-l.f t_he_ best way fbr_'SB &C to collééi i.‘t.s. éttdrﬂéy fég_un_d_ér the.. ébﬁtirige_ncy
fee édntract wifﬁ resb_e& to such iﬁcreased future Le_a_sé and side letfer agr'eement. amounts Woﬁi_d be.fo¥ -
'- | it to qollécf fhirtyperce'n't (30%) Qf _incréased.fu'tufe Leaée and side lettef agréefnént- a;mbuhts' if and

when Ms. Marks and Ms. Lu.the_r a_ctuélly receivg:d such amounts. -

32 : .
Appeliants contend that “law experts are allowed to testify as to the reasonableness of another lawyer’s
conduct. Indoing so, a lawyer may very well state her understanding of the legal standard on which she based her opinion,”
Appellants® Brief at 12. However, Appellants’ proffered expert witness is not giving an opinion'on a lawyer’s standard of
care. Rather, Appellants’ proffered expert witness is giving an opinion on the legal issue of whether or not an attorney fee
- is clearly excessive under West Virginia law. - B ' . L




Because the 1ncreased amounts that Ms. Marks and Ms Luther would collect under the Lease
and side letter agreement were speculatnre and difficult--if not 1mposs1ble—~to ascertain and/or quant1f)r _7
and/or reduce to pres ent value at the trme of the settlement Ms. Marks and Ms Luther both agreed that
~ the best way for SB&C to collect its attorney fee under the contrngency fee contract wrth respect to such-
increased future Lease and srde letter agreement amounts would be for it to collect thlrty percent (30%) -
| of mcreased future Lease and srde letter agreernent amounts 1f and when Ms. Marks and Ms. Luther
actually recelved such amounts B Such an arrangement clearly sat1sf1es the approach advocated by the- | -

Restatemert.

erewrse the Supreme Court of Mrnnesota has addressed the issue in the context of structured
‘settlements See e. g Cardenas V. Ramsey Coanty, 322 N W 2d 191 (Mlnn 1982) In Cardenas the _*

Court held that :

[1}n the absence of & an expltcrt agreement in wrrtrng or entered on the record before the trial court at the
time a structured settlement is completed, providing that an attorney shall receive his entire compensation
for his services in procuring the settlement from the front money paid thereunder, a_contingent fee
contract which provides that his fees are to be one-third "of the total amount recovered" will be
construed to provide that the attorney will receive one-third of each payment recewed by his client -
ander the settlement as and when he receives it. :

Syl. of Cardenas (emphasrs added) 4

33
The Understandlng is evrdenced by SB&C’s March 31 1998, letter to Ms. Marks and Ms, Luther
outhnmg in detail, and confirming, the Understandlng Bates stamped documents 11- I 5(A TTACHED)

34 : : S
Treits opmlon the Court also stated that “when an attorney and clienthave entered a contmgent fee contract

~under which the attorney is entitled to a third ‘of the total amount recovered’ and the attorney thereafter negotiates a - -

structured settlement of the client’s claim without reaching an explicit agreement with the client governing the time and
_manner of payment of his fees, either put into writing or read into the record when the settlement is placed on record before
the trial court, then as a matter of law the word ‘recovered’ in the. contingent fee contract must be construed to mean

‘received,” with the consequence that the attorney is entitled to one-third of each payment his cl1ent receives under the
- structured settlement as and when he receives it.” Cardenas, 322 N.W. 2d at 193. o




Clearly then, the contingency fee contract is also Valrd b1ndmg, and enforceable agamst the

' Appellants notw1thstand1ng the fact that it requires the Appellants to pay thrrty percent (30%) of
1ncreased future Lease and 51de letter agreement amounts to SB &C because SB&C's rece1pt of future :

attorneys fees is perm1s51ble not only under the express terms of the contmgency fee contract, but also _

' under the approaches advocated by the Restatement and C'ardenas

The Appellants essentlally argue that the structured settlement decisions to wh1ch SB&C c1tes.
to support its attorney fee with respect to the future Lease and srde letter agreement amounts are not_ -

relevant because “the present value orcost of the structured settlement can be determmed and all parues '

' w111 be aware of the value pr1or to settlement ? However those de01s1ons——and even the Restatemcnt

- (Thtrd) of the Law Governmg Lawyers to wh1ch the Appellants c1te—are not premrsed upon the fact that'

o a structured settlement can be reduced to present value Instead those decrs1ons and the Restatement :

are premtsed upon the fact that—unless otherw1se agreed—-a lawyer should not collect an attorney fee

| untrl payment is made to the cllent

For example l:he Off101a1 Comment explalns that when there isa structured settIement the =

' lawyer 18 ent1tled

to receive the stated share of each such payment if and when it is made to the chent or (when S0 prov1ded)

for client’s benefit, uniess the client-lawyer contract provides otherwise. Wheri a contingent-fee contract

provides that the fee is to be paid at once if there is a structured settlement and provides no other method
“of calculation, the fee should be calculated only on the present value of the settlement

Restatement (Thlrd) of the Law. Governmg Lawyers §35 cmt e ( 1998) 3 In the present case, the

35

: Comment provides the following Illustration:

4, Lawyer brings a personal InJury shit for Cl1ent against Defendant under afee contract statmg

24 h;m;nmnllm

With regard to the applrcatlon ofa contmgency fe_e contract 0a structure_d settlement, the _Qfﬁcial -



December 20, 198’8,‘ contingency fee contract provides that-

[1]11 the even( that a settlement is effected after the institution of an acnon or actions, but prior to trial or _'
trials of said action or actions, then and in that event Client agrees to pay said attorneys 30% of the amount
-collected by any such settlement in each such action. .

Bates stamped dacument 2 Because the December 20, 1988 contmgency fec contract dld not

spec1f1cally address structured settlements or s1m11ar settlements SB&C is ent1tled to receive its fee

' only if and when the Appellants receive the increased Lease and srde letter agreement amounts

Accordlngly, the December 20, 1988, contmgency fee contract is val1d b1nd1ng, and enforceable
-agamst the Appellants notw1thstand1ng the fact that it requrres the Appellants to pay thnty percent" |
| (30%) of 1ncreased futurc Lease and side letter agreement amounts to SB&C because SB &C’s receipt |

of future attorneys fees is penn1ss1b1e not only under the cXpress terms of the contlngency fee contract,

but also under the approaches advocated by the Restatement and Cardenas

"IV.CoNCLUsroN_

SB&C respectfully requests the Court to afflrm the entry of _]udgment because no genume issue -

of fact ex1sts and SB&C is entrtled to Judgment asa matter of law.

 that, if the suit is settled before trtal Lawyer is to receive a fee equalmg “thirty percent of the recovery.”
Client and Defendant enter a structured settlement under which Defendant is to pay Client $100,000 at
once and to buy an annuity (which will in fact cost Defendant $200,000) entitling Client to monthly

- payments'of $1,500 until client dies. In the absence of a contrary agreement lawyer is entitléd to receive
$30,000 when the $100,000 payment is made and $450 (30% of. $1 500) if an when each $1,500 payment
is made ' : t
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